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DISCRIMINATION BETWEEN CITIZENS 
AND ALIENS AS TO ENFORCEMENT 
OF A STATE’S GAME LAWS. 





In Pennsylvania there is a statute mak- 
ing it unlawful for any unnaturalized for- 
eign-born resident to kill any wild bird 
or animal except in defense of person or 
property and to that end it makes it un- 
lawful for such a resident to own or be 
possessed of a shot gun or rifle. Ona 
conviction of an unnaturalized Italian of 
being so possessed he carried his case by 
writ of error to the Supreme Court, 
which held that the statute was neither 
contrary to the Fourteenth Amendment 
nor to the rights of plaintiff in error un- 
der the treaty between this country and 
Italy. Patsone v. Pennsylvania, 34 Sup. 
Ct. 281, dissent by Chief Justice. 

Mr. Justice Holmes considers that the 
more difficult question is the discrimina- 
tion, but he argues, as we take it, that 
the state does not desire that its wild 
birds and animals shall be killed, but it 
does not generally legislate against it, if 
as a matter of fact, it is found that the 
danger (apprehended) is characteristic of 
the class named. He says: “The ques- 
tion therefore narrows itself to whether 
this court can say that the legislature of 
Pennsylvania was not warranted in as- 
suming as its premise for the law that 
resident unnaturalized citizens were the 
peculiar source of the evil that it desired 
to prevent,” and: “It is not enough to 
invalidate the law that others may do the 
same thing and go unpunished.” 

This seems a singular way for getting 
at a. discrimination. There is an evil rep- 
robated as to a few, and left open as to 
the many, when, if it is an evil at all, it 
may be as well aimed at every one com- 
mitting it as at its commission by a few, 
even though they be those who are “the 





peculiar source of the evil.” Is there 
anything in our law which makes it 
proper to say that a public offense may 
be such when committed by one and not 
such when committed by another? 

We agree with the reasoning of the 
learned justice, that, if the law against 
this class may be upheld, the part of the 
statute referring to ownership or posses- 
sion of a shot gun or a rifle may be made 
a misdemeanor, for these might be deem- 
ed like tools or implements for gambling 
and accordingly subject to seizure, only 
it does seem severe that a rifle or shot 
gun owned by an alien would be deemed 
contraband and, when owned by a citi- 
zen, lawful property. 

The learned justice says: “It is to be 
remembered that the subject of this 
whole discussion is wild game, which the 
state may preserve for its own citizens 
if it pleases.” But suppose it does. ‘The 
state is professing by this statute to 
make the killing of wild game unlawful, 
and, though generally unlawful, it visits 
punishment upon a certain class of of- 
fenders of the law. 

Or perhaps it may be argued that the 
state impliedly says wild game is subject 
to slaughter, except that no unnatural- 
ized foreign-born resident may slaughter 
it, or keep a shot gun or rifle, with which 
it may be done. Would the statute then 
be lawful? The court does not argue the 
matter from this standpoint, but speaks 
of the law having its possible justifica- 
tion in resident unnaturalized citizens be- 
ing the peculiar source of the evil it de- 
sired to prevent. This form of law would 
show that the only thing deemed an evil 
was the killing of wild game by such citi- 
zens, but not the killing of wild game in 
itself. | 

Now, while the state may preserve its 
game for its own citizens, we do not un- 
derstand that it may fence it around so 
as to make all others poachers on its pre- 
serves, while the state’s citizens are free 
to go in and slaughter as they see fit. 
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We may conceive, that the state could 
under the reasoning of the justice, dis- 
tinguish between its own citizens and 
others in the obtaining of a license to 
kill game, but that a general statute may 
absolutely exempt them and make it a 
crime for another as to the doing of cer- 
tain acts we do not conceive. 

This statute seems intended for some 
other purpose, having most probably ref- 
erence to the influx of aliens into the 
coal regions of Pennsylvania. Its purpose 
appears not so much in the part which 
iorpids the killing of a wild animal or 
bird, as in the part which forbids the 
keeping on hand of arms. ‘The incident 
of the enactment rather than the enact- 
ment itself is what is aimed at. If these 
arms might be forfeited to the state, the 
carrying of pistols might be taken care 
of by other legislation. Without this for- 
eign-born population having any arms of 
their own, they might be more easily con- 
trolled. The act was passed in May, 
1909, and we think we remember that 
not far from that time the state was hav- 
ing considerable difficulty with these min- 
ers. This law was most likely an out- 
growth of that situation. 











NOTES OF IMPORTANT DECISIONS. 





INSURANCE—INSURABLE INTEREST OF 
A CORPORATION IN LIFE OF ITS. OF- 
FICER.—The Supreme Court of Appeals of 
Virginia holds that a corporation may have 
such an interest in the life of its officer, that 
it would be justified in taking out insurance 
to protect the corporation and its creditors 
from any loss in the event of his death. Mu- 
tual Life Ins. Co. v. Board Armstrong & Co., 
80 S, E. 565. 

The court remarks that: “Although it is 
well known that the leading insurance com- 
panies of the country solicit and carry the 
class of insurance here involved, we have 
been unable to find any decision directly in 
point. The principles, however, announced 
by the decisions and stated by the text-writ- 
ers, we think, clearly show that the plaintiff 
had an insurable interest in the life of B. F. 
Board, its president and general manager.”’ 





It quotes from one case where it is stated 
that the success of a corporation may be go 
interwoven with the personality. of its manager 
that its stock is taken on that account. Me 
chanics National Bank v. Conins, 72 N. W. 
12, 55 Atl. 191, 101 Am. St. Rep. 650. And from 
another that where a person is the owner of 
a large part of the stock of a corporation and 
by reason of his skill and experience he is 
largely relied on to make it a_ success, 
and where in borrowing money he represents 
his life is insured for the benefit of the cor- 
poration, his relatives are estopped from claim- 
ing that policies are not based on an insur- 
able interest. Keckley v. Coshocton Glass 
Co., 86 Ohio St. 218, 99 N. E. 299, Ann. Cas, 
1913, D. 607. Then also are cited the general 
principle of an insurable interest resting on 


commercial intercourse, and pecuniary ad- 
vantage from the continuance of the life of 
another. It was said there was no suggestion 


of the policy being a wagering transaction, 
but purely by way of protection. 

Against this seems the principle that no 
man’s life is of any value to a corporation 
as such. It is a soulless entity supposed to 
contract for services as expert and its offi- 
cers are bound down to hard and fast lines 
within the limits of charter authority. The 
personality of an individual could figure in no 
way in the granting of charter powers, and 
the routine of his duties contemplates that 
he is prepared to step down and out at any 
moment, and his services easily may be re- 
placed. Indeed, the terms of office with which 
officers are chosen militates against the idea 
that any board of directors may tie up discre- 
tion of their successors by investing money 
in any officer’s life. A board may make 
contracts in the future in the line of a cor- 
poration’s business, but scarcely so on any 
side line. 





STATUTE OF LIMITATIONS—AMENDING 
PETITION AS TO CAPACITY IN WHICH 
PLAINTIFF SUES IN STATUTORY ACTION 
FOR DEATH.—In 75 Cent. L. J. 444, we an- 


notated the case of Bresh v. Supreme Lodge 
Knights of Honor, (Ill.) 99 N. E. 349, in 
which it was held that a mere change of 


party did not change the cause of action, the 
amendment going back to the beginning of the 
suit, though that has been commenced by one 
improperly named as plaintiff.. 

Since that decision was rendered the Su- 
preme Court of Pennsylvania appears to have 
decided the same way, where “the proposed 
amendment does not change the nature of the 
cause of action, nor destroy the identity of 
the original transaction and the damages are 
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to be ascertained by the same standard.” Com. 
y. Baxter, 235 Pa. 188, 84 Atl. 139, 42 L, R. A. 
(U. S.) 484. 

Now comes a federal court in Pensylvania 
and holds that where plaintiff sued for a death, 
alleging herself the widow of decedent, under 
a statute authorizing suit, first, by husband or 
widow, second, by children, and _ third, by 
parents, an amendment changing the capacity 
in which plaintiff sues from widow to mother, 
made after the statute of limitations would 
attach, subjected the action to a plea of the 
statute of limitation. Alemandrolli v. Arbo- 
gast, 209 Fed. 126. 

The court reasons that suit by the parents 
is different than where it is by a widow or 
py her children. “It must be shown that there 
is an actual family relationship. And before 
the parents may recover it must be made to 
appear ‘that the decedent left surviving neith- 
er widow nor children. Surely the proposed 
amendment with necessary modification of 
the plaintiff's statement would affect the 
measure and character of proof required to 
establish the alleged tort and necessarily in- 
crease the standard by which the damage is 
determined.” 

In this case the name of the plaintiff was 
not changed, but merely the character in 
wuich she sued. She appeared originally as 
being entitled under the act. She still so ap- 
pears. The change from widow to mother is 
a change wholly in defendant’s favor, placing 
on plaintiff a different burden of proof and 
making the damages assessed according to 
her relations to deceased. This does not seem 
a different standard of damages. The stand- 
ard is the statute, and that is the same in 
both cases. 

We expressed our dissent from the Illi- 
nois ruling on the theory that a person hav- 
ing nothing to do with the suit was keeping it 
alive, while in this case the proper party in- 
stituted it, and simply misdescribed herself. 








RECENT DECISIONS IN THE BRITISH 
COURTS. 





It is firmly settled that the terms “chil- 
dren” or “issue” in a will or settlement mean 
legitimate children and lawful issue. In re- 
gard to that rule it has been said: ‘“Prob- 
ably few principles have inflicted more in- 
justice than this one, or have done more to 
defeat the intention of testators.” The latest 
case is In re Pearce, Alliance Assurance 
Coy. v. Francis (L. R., 1913), 2 Ch. 674. There 
the brother of the testatrix was reputed 


to be, but in fact was not, married to a lady, 
A., by whom he had six children. The testa- 
trix was friendly to A., and devoted to her 
children. A. died, and four years later the 
brother of the testatrix married B., and be- 
fore his death had two children by her. The 
testatrix left the residue of her estate in trust 
for her brother's “children.” B.’s two children 
took it all, and A.’s six obtained nothing. 


The prevalence of damage cases consequent 
on motor collisions has given rise to some in- 
teresting cases. as to the rule-of the road. We 
quote the following excellent summary of these 
decisions which was recently given by one of 
our judges, and which may be of use to 
American practitioners who have had or may 
have occasion to deal with the question in- 
volved, which was as to the respective duties 
of drivers of vehicles at the intersection of 
main and cross roads: “The vehicles on each 
road must approach the crossing with caution 
and take all reasonable care for the safety 
of traffic on the other, and I think it would be 
a dangerous doctrine to lay down that this 
duty lies in a higher degree on the one ve- 
hicle than on the other, but there is a real 
and a very definite distinction in the matter 
of right. The vehicle on the main road is in 
possession, while the vehicle coming on to 
it from the side road is in the position of one 
who must wait his opportunity to cut in with- 
out displacing those already in possession. Ac- 
cordingly, if two vehicles approach the cross- 
ing together, and one or other must give way 
to avoid collision, the right to proceed is with 
the vehicle on the main road. If the driver 
on the main road has approached the crossing 
with proper caution, and given reasonable op- 
portunity to any driver on the side road to be 
aware of his approach, he is then entitled to 
proceed to take the crossing in the belief that 
this other driver can and will protect himself 
from a known danger.” 

We notice the case of In re Worthington, as 
it deals with a question which has not been 
the subject of decision for some considerable 
time, namely the transmissibility of a con- 
tract. Worthington entered into a contract 
with a French Company, by which he under- 
took to form a company in England, and to 
procure that the whole of the ordinary shares 
to be issued should be subscribed for within 
a definite period, with the exception of 5,000, 
which were to be allotted to him as fully paid 
up by way of remuneration. The English 
company was formed, but before the period 
elapsed, Worthington died, having obtained 
subscriptions only to the extent of about a 





i quarter of the shares issued. In the admin- 
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istration of his estate in bankruptcy, the 
French Company lodged a claim for £9,000, 
in name of damages for breach of contract. 
The trustees rejected the claim, on the ground 
that the contract was a personal one, and could 
not be enforced against the debtor’s estate; 
but Mr. Justice Horridge has overruled the 
trustee’s decision and allowed the claim, hold- 
ing that the agreement was not an agreement 
for personal services dependent on Worthing- 
ton’s life, but was one which could be cear- 
ried out by his, executors, and in respect of 
which a claim of damages for breach would 
lie. against the estate. 

In Royal Bank of Scotland v. Greenshields, 
1914, 1 S. L. T. 45, the bank were suing for 
the sum guaranteed to them by Greenshields 
in respect of an overdraft they had granted to 
a customer of theirs, one Hutchison. In de- 
fense Greenshields pleaded that he had grant- 
ed the guarantee under essential error, in- 
duced by material misrepresentation on the 
part of the bank’s agent, who had only told 
him of the overdraft of £300, and had not told 
him that the bank also held Hutchison’s bills 
for £900. Lord Cullen found in favor of de- 
fender, but the First Division have recalled 
his interlocutor, and have given decree for 
the sum sued for. The Lord President said 
that the law applicable to the case was well 
settled. A bank agent was entitled to assume 
that an intending guarantor had made him- 
self fully acquainted with the financial posi- 
tion of the customer whose debt he guaran- 
teed, and was not bound to make any dis- 
closures regarding the customer’s indebted- 
ness to the bank. If he did, either voluntarily 
or in answer to a question put, make an untrue 
or erroneous representation, the guarantor, 
who had relied on that representation, would 
be free. The question hefe was whether the 
bank agent, at his interview with Greenshields, 
made a representation to the latter that Hutch- 
ison’s entire indebtedness to the bank was 
not more than £300. On this point the evi- 
dence of Greenshields was contradicted by that 
of the bank agent, and even assuming that 
Greenshields’ evidence came to this that there 
had been misrepresentation, that evidence, 
being the unsupported evidence of an interest- 
ed person, and being contradicted by the evi- 
dence of the bank agent, was not sufficient to 
cut down a formal letter of guarantee. In his 
Lordship’s opinion there was here no duty 
upon the bank agent to disclose the state of 
Hutchison’s account. The only circumstances 
in which a duty to disclose would emerge, and 
a failure to disclose would be fatal to the 
bank’s case, would be where a customer put 
a question, or made an observation in the 





hearing of the bank agent, which would in- 
evitably lead any one to the conclusion that 
the intending guarantor was laboring under a 
misapprehension as to the state of the cus- 
tomer’s indebtedness. We may say that this 
judgment is not regarded with favor by the 
business men here, it is felt that a person 
who is asked to become surety to a bank, 
should receive a full and candid statement of 
the true position, so far at least as known 
to the bank, of the position of the man he is 
contemplating becoming security for. 
DONALD MACKAY. 
190 West George St., Glasgow, Scotland. 
February, 1914. 








SHALL THE UNITED STATES GOV- 
ERNMENT THROUGH ITS: OWN 
OFFICERS INSTITUTE PROCEED- 
ING TO PUNISH FOR CONTEMPT 
PARTIES WHO DISOBEY THE IN- 
JUNCTION ORDERS OF ITS 
COURTS. 





Mr. A. Leo Weil, of Pittsburg, is rais- 
ing the question propounded as the subject 
of this article. 

It appears that the Phillips Sheet and Tin 
Plate Company secured an_ injunction 
against striking employes to prevent inter- 
ference with its employment of non-union 
labor. The injunction was grossly violated. 
On-+a proceeding instituted by Mr. Weil 
the proceedings were dismissed without 
prejudice because of a technicality. There- 
after not being able.to secure protection 
from interference with its business in viola- 
tion of the injunction orders of the court. 
the company decided to quit business, and 
closed its doors. 

As a citizen, and not as an attorney for 
the Tin Plate Company, Mr. Weil made 
request of the government attorneys to 
punish the criminal contempt involved in 


the violation of the injunction orders of: 


the court, which had resulted in destroying 
the business which the injunctions were 
intended to protect. The government at- 
torneys refusing to act, Mr. Weil. wrote 
the Solicitor-General of the United States 
a letter in which he summarizes the case 
as follows: 
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“The attached brief of authorities, which 
I agreed to send, would seem to indicate, 
not only that the United States Govern- 
ment has the right to proceed in its. own 
name against parties guilty of contempt in 
disobeying the orders and decrees of its 
courts, but that such procedure in the name 
of the United States by its own law officers 
is the better practice. The facts and cir- 
cumstances that have been called to your 
attention in the application filed, I would 
suggest, present a case which peculiarly 
calls for intervention by the government on 
its own account and in its own name and 
Ly its own law officers. 

First—We have a finding by the judge 
of a federal court convicting defendants 
of wilful and contemptuous disobedience 
of the injunction awarded by the court, and 
that, too, of a public nature, involving the 
peace and order of a whole community, 
and leading to riot and bloodshed. 

Second—We have parties who were di- 
rectly interested in* procuring the injunc- 
tion and in enforcing obedience thereto, no 
longer interested, because their plant has 
been shut down and its operation aban- 
doned on account of their failure to ob- 
tain the protection of the law, in that the 
government has so far neglected the en- 
forcement of the decrees of its courts. 


Third—We have a case in which a fail- 
ure to punish, if persisted in, because of 
the public character of the offense and the 
knowledge thereof by so-large a number, 
will bring into disrepute and disrespect, 
if not contempt, the administration of jus- 
tice by the federal courts. 

Fourth—If respect for law, which is the 
line of demarcation between civilization and 
barbarism, is to obtain in this country, 
those entrusted with its administration 
have the duty imposed to so act that a wil- 
ful disobedience of the orders of court, 
leading to riot and outrage; the cessation 
of industrial activity resulting in great 
financial hardship to a community ; the loss 
in wages of nearly a hundred thousand dol- 
lars a month to employes anxious to work; 


i 





shall not be supinely tolerated by a virile 
government. The fact that the punish- 
ment for the contempt, if the government 
now proceeds, will result in no advantage 
to the private litigant who obtained the 
injunction, is a greater reason why the 
government, disregarding such private in- 
terests, should give notice that it will pro- 
tect its courts from any contemptuous dis- 
regard of their orders and their decrees, 
whether the private interests wish it or 
not. 

Fifth—If the government, upon its own 
motion and in its own name will institute 
these proceedings to punish for contempt, 
and will prosecute the same, it will thereby 
teach large numbers, who are at this time 
prone to consider all law as impotent, that 
in this country no man with impunity shall 
take upon himself the responsibility of dis- 
regarding the solemn decrees and formal 
orders of courts of competent jurisdiction, 
and the effect will be the greater, the les- 
son be better, the restraining influences 
against commission of like offenses the 
stronger, because, while the private indivi- 
dual has no longer an interest, nevertheless 
the government still has and always will 
have, the interest and the purpose to uphold 
the dignity of its courts and the sanctity of 
its law.” 

In answer to this letter the Solicitor- 
General, Hon. John W. Davis, replied at 
length. In the course of his argument, Mr. 
Davis wrote as follows: 

“Unquestionably if the course you sug- 
gest is pursued, similar requests will be pre- 
ferred from time to time, based upon the 
precedent so established, with the ultimate 
result that the conduct of such proceedings 
by the government through its prosecuting 
officers, will become the rule, rather than 
the exception. As Judge Sater remarks in 
the course of his opinion in the present 
case: 

“My attention has not been directed to 
any contempt proceeding arising out of an 
order made in the main cause of a purely 
civil character in which the government’s 
council has appeared to prosecute, even 
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though the prosecution was for distinct- 
ively criminal contempt. 

“If instances can be cited to the contrary, 
it certainly has not been the general prac- 
tice, and it does not seem to me desirable 
that it should become so. 

“Of course, it is a matter of the highest 
public moment that the courts should be 
respected and that those who disobey their 
orders should be promptly and effectively 
punished, but is it not better that reliance 
should be placed in the future as in the 
past upon the readiness of parties in inter- 
est to bring to the attention of the court 
any acts of disobedience and the willing- 
ness of the judges to do their duty by en- 
forcing the orders which they enter? The 
inconveniences—to use no stronger word— 
which would result if the Department of 
Justice were to assume the burden of in- 
stituting proceedings in contempt in every 
litigation between private parties where the 
order of the court has been disobeyed are 
obvious. Nor would it in my judgment, 
aid the course of justice as effectively as 
the present practice. 

“These considerations, which, as I repeat, 
have nothing to do with the merits of the 
instant case, compel me to refuse to in- 
struct the district attorney as you request.” 

Mr. Weil continued the argument by a 
rejoinder a little more vehement than be- 
fore, in which Mr. Weil argued as follows: 

“You seem to ignore the facts of the case 
presented to you, as also the changes tak- 
ing place in the public sentiment of our 
times. An industrial plant, employing nine 
hundred men, has been shut down; the 
employes are out of work; the mill is idle; 
this has transpired because the decree of 
the United States Court was violated, (a 
decree which enjoined interference by force 
with the employes of such plant), and, not- 
withstanding the fact that wilful and de- 
liberate violation was proven, those found 
guilty were not punished. The parties in 
interest, the owners of the mill, having be- 
come discouraged with their futile attempts 
to obtain from the courts protection for 
their employes, have abandoned all present 





intention of resuming operations. There 
is now no party in interest, except the pub- 
lic. The question is: Shall the govern- 
ment, the orders of whose courts have been 
thus ignored, stand calmly ky, acquiescing 
because, as I understand your opinion, it 
would be inconvenient to act, and better 
to permit the usual practice to prevail, and 
to rely upon the interest of parties to the 
cause, to vindicate the supremacy of the 
law? 

“I submit, the government cannot justify 
its refusal to act upon the “general prac- 
tice.” “General practice” is an inflexible 
reliance only so long as it keeps step with 
the world’s progress. “General practice” 
crucified Jesus at Jerusalem, and burned 
the witches at Salem. Slavish adherence to 
“general practice’ would have left us still 
naked in the Garden of Eden. Respect for 
law and the courts has been to some ex- 
tent undermined, and if respect is not still 
diminishing, it certainly is not increasing 
at this time. Large numbers because, of a 
want of confidence, are demanding the right 
to directly participate in government, to in- 
itiate legislation, to recall judges, and even 
to recall judicial decisions. 

“As to your suggestion of inconvenience, 
public sentiment no longer regards the con- 
venience of public officials as paramount to 
public interests. 

“Moreover, the authorities hold that these 
proceedings to punish for contempt, are in 
their nature proceedings, 
therefore, like all proceedings to punish for 


criminal and, 
crime, should be conducted by the Govern- 
ment. Such proceedings are in the name of 
the United States—the Government. Even 
if Government sometimes permits private 
parties to act, has Government the right to 
demand of private parties that they under- 
take the performance of the Government's 
most sacred duty—the enforcement of re- 
spect for the orders of its courts? In my 
opinion, it is extremely doubtful if, in any 
case, the Government should do more than 
allow the interested party to assist. I be- 
lieve that the law officers of the Govern- 
ment alone has the right, in a case of this 
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kind, to proceed or to discontinue, to pun- 
ish or to grant mercy. 


“If, sir, as you say: “It is a matter of the 
highest public moment that .the courts 
should be respected, and that those who dis- 
obey their orders should be promptly and 
effectively punished,” and if, for any rea- 
son, those who have disobeyed the orders 
of the courts have not been promptly and 
effectively punished, whether it be the in- 
ertia of “the parties in interest”: the fact 
that such parties have lost their interest; 
the misfortune of a misdirected judicial as- 
tuteness, finding, upon its own motion, pin- 
pricks in the pleadings: or other cause; 
then, sir, that “highest public moment” is 
not, in my judgment, subserved by the 
Government supinely submitting, because 
the party who was once in interest does not 
fit to his Lilliputian stature the Brobding- 
hagian armor of Government, and with the 
lance of Government, ride forth to fight 
its fight. 


“If the private interest, because of that in- 
terest, or from a sense of public duty, did 
assume the Government’s obligation of en- 
forcing respect for the courts, by moving 
for the punishment of those who have wil- 
fully disobeyed their orders, and failed, the 
Government is not thereby relieved. It is 
one of the most imperative duties of the 
Government, a duty not to be delegated, or 
escaped, to protect its courts, as much in 
the inviolability of their orders, as in the 
persons of their judges. It needs no argu- 
ment in this generation to prove that all 
civilization is built upon respect for law; 
that this respect for law is, in fact, the line 
of demarcation between civilization and 
barbarism; but that this respect for law 
cannot obtain if the orders of the course 
are wilfully disobeyed. 


“Yu say: “Unquestionably if the courts 
you suggest is pursued, similar requests 
will be preferred from time to time based 
upon the precedent so established, with the 
ultimate result that the conduct of such 
proceedings by the Government through 





its prosecution officers will become the rule 
rather than the exception. 


“IT say: “Amen; a consummation de- 
voutly to be wished.” What more lofty 
function has government to perform than 
the preservation of order, by the enforce- 
ment of law? 


“If, for argument, it be conceded, (and I 
concede it only for argument), that in the 
first instance it were better for the party 
in interest to initiate the proceedings to 
punish for contempt, it has been shown in 
the present case that such party in interest 
did so proceed, but failed, not because the 
contempt was not committed and proven, 
but because the court on its own motion, 
found some irregularity in the moving pa- 
pers. It has been shown that the party in 
interest, being no longer interested, con- 
cluded it had performed its full duty, and 
did nothing further. Under such circum- 
stances is the government, in the opinion of 
thoughtful citizens, justified in refusing to 
do its duty? I repeat that no more sacred 
obligation rests upon Government than to 
preserve the law and order of a community. 
That law and order cannot be preserved 
when the solemn decrees of the courts, in 
the name and by authority of the United 
States, enjoining acts of violence and of 
force, are contemptuously disobeyed. Shall 
not the government defend itself? Or is it 
sufficient to implore: “Come, you private 
interests, and defend me?” Impotent, in- 
deed, is such a government. 


“We are living in troublous times. The 
people are taking inventory of their insti- 
tutions. Courts and constitutions are be- 
ing weighed in the balance. Many claim 
they have been found wanting. Venera- 
tion—that tribute of youth to age, of 
thought to experience—is in its ardor abat- 
ing. Why this unrest, this remedy-seeking, 
this change-clamoring? May it not be, sir. 
that government has been leaving too much 
to “parties in interest ;” that government has 
been relying too often upon “parties in in- 
terest” to protect the public in interest ; that 
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government has too many times evaded its 
duty because of the “inconvenience,” or the 
departure from “the general practice,” or 
for other reasons? 


“Can the citizen be patriotic, when the 
government is pusillanimous? Can the in- 
dividual respect the law when the Depart- 
ment of Justice refuses to enforce the law? 
Can a man “who is of understanding” fail 
to recognize that both law and government 
are deserving of contempt in a country 
which not only fails, but refuses to attempt 
to enforce the orders of its courts, and 
maintain the order of the community ? 

“Government that permits force and vio- 
lence to prevail in defiance of specific or- 
ders of its courts, without attempt to pun- 
ish the offenders, sows dragons’ teeth from 
which will spring myriads of armed men to 
subsequently defy. 

I am writing, not as counsel for clients, 
but as citizen and lawyer, loving country, 
jealous of its reputation, hopeful of its fu- 
ture.” 

This strenuous appeal brought forth no 
surrejoinder from the Solicitor General, 
nothing but an acknowledgment and a 
statement that he was on further reflection, 
confirmed in the opinion he had already ex- 
pressed. : 

Thereafter, Mr. Weil follows the com- 
mon practice of these days of “appealing 
to the country,” and has .prepared and cir- 
culated among the members of the Ameri- 
can Bar Association, the correspondence 
given above. 

The question is interesting, and we pre- 
sent it without comment, except to call at- 
tention to the fact that the federal authori- 
ties, having no effective police system, are 
hardly in a position to give as effective pro- 
tection to the injunction orders of its courts 
as a city administration with an efficient po- 
lice force. 

But we would like to hear from attor- 
neys all over the country having sugges- 


tions to make on this interesting situation. 


A. H. Rossins. 





QUIETING TITLE—DECREE FOR. 





WHEELER vy. BALLARD, et al. 





Supreme Court of Kansas. Jan. 10, 1914. 





(Syllabus by the Court.) 





137 Pac. 789. 





The life tenant in possession of certain land 
suited the remainderman and another to quiet 
title, alleging in herself the legal title and 
peaceable possession, and averring that the de- 
fendants set up a claim of estate and interest 
adverse to that of the plaintiff, and praying 
that such claim be shown null and void as 
against the plaintiff. The summons by publi- 
cation notified the defendants that, in default 
of answer or demurrer, the petition would be 
taken as true, and judgment rendered quieting 
plaintiff's title in and to the land in question 
as against the title of the defendants, and the 
title of the defendants, if any, would be deter- 
mined to be null and void as against the title 
of the plaintiff. The journal entry recited prop- 
er service, default, a finding that the averments 
of the petition were true, and concluded: “It is 
further considered by the court that the plain- 
tiff . . . is the owner of the following 
lands, . , . and that the defendants, 
and each of them, be excluded and forever pre- 
cluded of any interest in or to the above-de- 
scribed lands and tenements. .. .” Held, 
that such decree extinguishes the defendants’ 
title, and left the plaintiff as to them the full 
and complete owner of the land. 





WEST, J. (1) In 1886 Benjamin Yancy 
willed the land in controversy to an adopted 
niece, Adaline Anderson, “after the death of 
my beloved wife Eliza and myself.” He died 
shortly thereafter, and the widow elected to 
take under the will; she being an unlearned 
colored woman then about 75 years of age. 
She continued to reside on the land until 
about 1907, and had the use thereof until her 
death, March 1, 1912. This action was begun 
by Adaline Wheeler as heir of the widow 
against the heirs of the devisee of the fee in 
remainder, and, having been defeated, she 
appeals. , 

It appears that in 1895, the widow sued her 
daughter Mary Payne and the devisee of the 
fee in remainder, Adaline Anderson, to quiet 
title, and it is argued by the present plaintiff 
that this resulted in fixing the complete title 
in the widow; while the defendants contend 
that it did not add to her life estate. The 
latter was the view taken by the trial court, 
and its correctness is the principal question 
for determination. 

In her petition to quiet title, the widow al- 
leged that “she, the plaintiff, has the legal 
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title to and is in peaceable possession of‘ the 
land, and “that the said Mary Payne and Ada- 
line Anderson set up a claim of estate and in- 
terest in and to the said premises as hereto- 
fore described adverse to the estate and inter- 
est of the said plaintiff so as aforesaid 
averred. Said plaintiff therefore prays that 
the said Mary Payne and Adaline Anderson 
may be compelled to show their said title, and 
that it may be shown null and void as against 
the said plaintiff.’ In the affidavit for publi- 
cation sworn to by her attorney, it was stated 
that the plaintiff had caused to be filed a peti- 
tion praying that certain described lands “in 
which the said defendants, Mary Payne and 
Adaline Anderson, claim to have some interest 
in and to the said premises, adverse to the 
estate and interest of the said plaintiff, and 
praying in said petition that the defendants 
be compelled to show their said. title, and 
that it be determined to be null and void as 
against the said plaintiff, and that the defend- 
ants be barred and precluded from all right, 
title, and interest in and to said premises, and 
each and every part thereof,” and that Mary 
Payne resided in Arkansas, and Adaline An- 
derson in Kansas City, Mo. The summons by 
publication notified the defendants that, un- 
less they should answer or demur to the peti- 
tion, it would be taken as true, and judgment 
rendered in favor of the plaintiff, “quieting 
her title in and to the following described 
lands and tenements, to-wit, * * * as 
against the title of said defendants, and the 
title of said defendants (if any they have) will 
be determined to be null and void as against 
the title of the said plaintiff.” The journal 
entry recites proper service, and the default of 
both defendants, and a finding that the aver- 
ments of the petition were true, and concludes 
as follows: “It is further considered by the 
court that the plaintiff Eliza Yancy is the own- 
er of the following lands and tenements situ- 
ated in said county and state, and described 
as follows, to-wit, * * * and that the defend- 
ants, Mary Payne and Adaline Anderson, and 
each of them, be excluded and forever preclud- 
ed of any interest or title in and to the above- 
described lands and tenements, and that the 
plaintiff pay the costs of this action.” 

In the conclusion of law that so much of 
the former judgment as purports to exclude 
and forever preclude Adaline Anderson from 
any interest in or title to the land is outside 
and beyond the issue raised by the petition and 
the notice of publication therein, and therefore 
void, reference is made to Gille v. Emmons, 
58 Kan. 118, 48 Pac. 569, 62 Am. St. Rep. 609. 
In the conclusion that the proceedings in the 
former cause did not add to the title formerly 





held by Eliza Yancy, Lockwood v. Meade, 11 
Kan. 739, 81 Pac. 496, is cited. ‘ 

In Gille v. Emmons the defendant’s wife 
was adjudged liable on two promissory notes 
involvea in foreclosure proceeding against 
her husband and herself although she had 
never signed the notes, and the only prayer 
as to her was that her equity of redemption 
in the mortgaged premises be foreclosed. This 
was held void, upon the ground that her in- 
debtedness was not an issue in the case, and 
was never submitted to the court for its de- 
termination. Reynolds v. Stocton, 140 U. S. 
254, 11 Sup. Ct. 773, 35 L. Ed. 464, holding 
that a judgment must be responsive to the 
matters controverted, and other decisions simi- 
lar in effect were referred to and followed. 
it was said, however, that, if there had been 
an attempt to set up a liability against the 
defendant’s wife, “and the cause of action had 
been imperfectly or defectively stated, a judg- 
ment rendered thereon, although erroneous, 
would be deemed to be valid until reversed on 
error, or set aside by some direct proceeding 
for that purpose.” 

In Woodman v. Davidson, 85 Kan. 713, 716, 
118 Pac. 1066, 1068, property was left by will 
to be used for 20 years by the executors, then 
to go to a son of the testator. The executors 
continued the business unsuccessfully, and 
creditors began an action to subject its assets 
to the payment of their demands. The son 
was made a party, and the petition alleged 
that all the property in the executors’ hands 
belonged to the plaintiffs, and any interest the 
son had in the trust estate was inferior to 
the equitable lien of the creditors. Judgment 
was rendered for the sale of the property be- 
longing to the trust estate, all parties to be 
barred after such sale. At the expiration of 
the 20 year period, the son brought ejectment; 
but it was held that his claim was barred by 
the former proceedings. In the opinion it was 
said: “The fact that in the prior action the 
question of his reversionary interest does not 
appear to have been distinctly presented or 
considered does not affect the conclusive char- 
acter of the judgment. The issue was neces- 
sarily involved in the decree barring him of 
all interest in the bank building, and he can- 
not avail himself of his own failure to present 
it in more definite form. * * * The decree of 
the court barring Woodman from all interest 
in the property sold by the receiver necessarily 
involved a decision that he had no title there- 
to as against the purchaser. That question, 
therefore, was one of those ‘actually decided,’ 
and became res judicata between the parties, 


regardless of the form of the litigation in 


which the attempt might be made to raise it.” 
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It was further said that, had it been clear 
that all parties had in fact conceded Wood- 
man’s ownership, and there had been no pur- 
pose to reach ;or affect it, and the judgment 
barring him had resulted from inadvertence, 
it might be possible, in furtherance of justice, 
to regard it as within the rule in Gille v. Em- 
mons, but that the express allegation that all 
the property in the possession of the adminis- 
trators belonged to and was a part of the trust 
estate was an invitation to Woodman to make 
the claim which, he having failed to make 
then, he could not make afterwards. 

In Lockwood v. Meade it was held that an 
ordinary decree quieting a plaintift’s title does 
not have the effect of transferring to him “as 
against a stranger to the suit’ the title there- 
tofore held by the defendant. Here the holders 
of a tax deed procured a decree quieting their 
title against the holder of an earlier one, and 
then transferred their title to the defendant. 
In the suit by the fee owner both tax deeds 
were held voidable, and he was awarded pos- 
session, but required to reimburse the defend- 
ant for the amount the earlier tax deed holder 
had expended in procuring her deed. This was 
held to be erroneous, and, concerning an ordi- 
nary decree quieting title, it was said: “It ef- 
fects no affirmative increase in the plaintiff's 
rights. It strengthens his title only in that it 
cuts off a source of attack. It brings to him 
no new and independent right which he mas 
assert against a stranger to the suit. It ad- 
judges that the defendant has no claim to the 
property—not that a claim which he has mus! 
be deemed to be transferred to the plaintiff.” 
71 Kan. 741, 81 Pac. 497. The effect of the de- 
cision was that a mere decree quieting title 
against a former tax deed holder, while pre- 
cluding such holder or any one under him 
from asserting title to the-real property affect- 
ed, did not transfer to the plaintiff the tax lién 
which such holder might have asserted upon 
being dispossessed by the original owner. 

(2) We do not think that these two decisions 
justify the conclusions of law reached by the 
trial court. The former action must be re- 
garded the same as if the defendants had both 
appeared and contested the allegations of the 
petition which alleged that the plaintiff had 
the legal title to the land, and that they set 
up a claim of estate and interest in and to the 
same adverse to the plaintiff’s estate and inter- 
est as averred. The publication summons ad- 
vised them that upon their default judgment 
would be rendered in favor of the plaintiff 
quieting her title to the land as against their 
title, and that the latter, if any, would be de- 
termined to be null and void as against that of 
the plaintiff, who alleged that she had the legal 





title, and was in peaceable possession of the 
property. The language of the petition should 
be given its natural and ordinary meaning, 
and usually “legal title’ means a full and ab- 
solute title. 8 Words and Phrases, Jud. Def. 
6980. We see no escape from the conclusion 
that, based upon such allegations and service, 
the decree upon the default of the defendants 
properly excluded them from any title or in- 
terest in or to the land in controversy. In 
Entreken v. Howard, Adm’r, 16 Kan. 551, 554, 
an action like the one now under consideration 
was brought under the Code, and the petition 
alleged in general terms ownership and posses- 
sion of the tand, and that the defendant set 
up and claimed an estate and interest adverse 
to the estate and interest of the plaintiff, and 
prayed that he be compelled to show his title, 
and that it be adjudged null and void as 
against the plaintiff. It was held that this was 
sufficient to sustain the decree against a col- 
lateral attack, and it was said: “Nor do we in 
this case mean to intimate that the objections 
to this petition would be sufficient for a re- 
versal, even in a direct proceeding therefor.’ 
To the same effect is Cartwright v. McFadden, 
24 Kan.. 662. In Commissioners of Marion 
©ounty v. Welch, 40 Kan. 767, 29 Pac. 483, a 
general finding of title in plaintiff, and conse 
quently of no title in the defendants, was held 
to be conclusive and binding, and forever 
estopped them from aserting a claim of title 
which existed at the time of finding a judg- 
ment. In Manley v. Park, 62 Kan. 553, 564, 
64 Pac. 28, 32, the rule frequently announced 
Was again quoted with approval: “If the peti- 
tion sets forth facts sufficient to challenge 
the attention of the court with regard to its 
merits, or authorize the court to deliberate 
with respect thereto, then the judgment subse- 
quently rendered upon it is not void, but at 
most is only voidable, and it cannot even then 
be held to be voidable except when it is at- 
tacked directly and in a direct proceeding.” 
See interesting decision and discussion, Clev- 
enger v. Figley, 68 Kan. 699, 75 Pac. 1001. In 
Finn v. Howard, 77 Kan. 421, 94 Pac. 801, 127 
Am. St. Rep. 420, an affidavit for publication 
in a suit to quiet title recited that the plain- 
tiff had filed his petition against the defend- 
ants, naming them, praying judgment quieting 
title to certain described lands, and that the 
defendants be barred and foreclosed of any 
right, title, and interest in and to the same, 
was held to be not so defective as to render 
a judgment based thereon absolutely void. It 
was said that the phrase “quieting title in 
plaintiff” is one which would not be misunder- 
stood by any person familiar with legal terms. 
In Hillyard v. Banchor, 85 Kan. 516, 118 Pace. 
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67, a judgment against a mortgagee and others 
to quiet title, reciting that the defendants 
had no estate or interest in or to the premises, 
and that they be perpetually barred and en- 
joined from asserting any claim thereto ad- 
verse to that of plaintiff, was held to bar the 
lien of the mortgage. See, also, Shafer v. Cov- 
ey, 90 Kan. 588, 135 Pac. 676. 

(3) The ordinary purpose of bringing a 
suit to quiet title is to make the plaintiff’s 
ownership complete as against any claim as- 
serted by the defendant, and the usual effect 
of the decree is to bar the latter and those 
claiming under him from asserting against the 
plaintiff or his successors any title or interest 
in the property affected. 32 Cyc. 1384. <A de- 
cree destroying the defendant’s title for the 
benefit of the plaintiff when other parties are 
not involved (as they were in Lockwood v. 
Meade and in Sache v. Wallace, 101 Minn. 169, 
112 N. W. 386, 11 L. R. A. (N. S.) 803, 118 
Am. St. Rep. 612, 11 Ann. Cas. 348, relied on 
by the defendant) is so similar in effect to one 
which transfers the title from the one to the 
other that a discussion of their distinguishing 
features could not add to the “gladsome light 
of jurisprudence.” 

The pleadings in the former case were left 
in the condition of the plaintiff’s asserting 1 
complete title as against the defendants and 
their failure to disprove the assertion, and, 
while it may have been a wrong for the life 
tenant thus to proceed against the remainder- 
man, it devolved upon the latter at that time, 
and in that suit, to contest her right so to do, 
and to permit successors in _ interest, after 
the lapse of many years, to do so collaterally 
in another suit would be to impair the integ- 
rity and verity which, by the settled and an- 
cient rules of law, attach to a judicial decree. 

This view, which we feel compelled to take. 
renders it unnecessary to consider the ques- 
tion of adverse possession presented and ar- 
gued at length in the briefs and upon the hear- 
ing. 

The holding is reversed, with directions to 
enter a decree in favor of the plaintiff. All 
the Justices concurring. 


Note.—A ction to Quiet Title Does Not Add to 
Plaintiff's Title—The decision in the instant case 
works out a curious result. By it it appears that 
a life tenant may bar a vested remainder though 
if that remainder be contingent he could not do 
so. It would look like a result of this kind could 
not be reached. Take thus the case cited by the 
opinion, Sache v. Wallace, ror Minn. 169, 112 N. 
W. 386, 118 Am. St, Rep. 612, 11 L. R. A. (U. 
S.) 803, 11 Ann. Cas. 348, and we find it stated 
that “The statute providing for this form, of ac- 
tion to determine rights in real property was not 
designed as a means for acquiring title, but, on 





the contrary, was intended as an expeditious mode 
of quieting and extinguishing claims of title held 
adversely to plaintiff.” But, if a remainderman 
can have his remainder adjudged out of him in 
favor of life tenant it does have the effect of ac- 
quiring a title. 

In Onderdonk v. Moth, 34 Barb. 106, there was 
an attempt by a life tenant to have the interest 
of one in remainder adjudicated. In this case it 
was said. “A B in possession of lands for a par- 
ticular time cannot compel the determination of 
a claim by C D against E F who is supposed to 


be the party rightfully entitled after A B’s estate- 


determines. But that is precisely what is at- 
tempted here. Mrs. Onderdonk is conceded on 
all hands to have a life estate in the premises. 
The claim of defendant is not against her, nor 
so long as her estate lasts, but to the fee at her 
death, in a certain contingency, and against the 
heirs of her child or children. She cannot compel 
the determination of that claim because it is not 
against her and will not, in any event, interfere 
with her present estate.” 

In Collins v. Collins, 19 Ohio .St. 568, the peti- 
tion alleged in substance that by the true con- 
struction of a will plaintiff had an absolute estate 
in fee simple, but that defendants assert that if 
she should die without issue they would come 
in as remaindermen. There was demurrer. The 
court in sustaining the demurrer said the only ef- 
fect of the statute giving a right of action to 
quiet title was to substitute plaintiff’s possession 
for the establishment of his right by trial at 
law. “In all other essentials the remedy by bill 
of peace remains the same under the old prac- 
tice. It must be a bill to suppress litigation. 
There must be a claim of present right by the 
defendants, cabable of being enforced by action, 
or by their own act, and which, if enforced, 
would interfere with plaintiff's enjoyment of the 
property. Such is:not the case here. There is 
not only no litigation to suppress, no suits to pre- 
vent, but none are threatened, and none are even 
practicable. To entertain the action now 
would be to court litigation instead of suppress- 
ing it. . . . I have looked in vain for any 
case, where under such circumstances a bill to 
quiet title has been entertained, either with or 
without possession by the complainant, or with 
or without any attempt first to settle the. rights 
of the parties at law.” 

In Colline R. E. & B. Assn. v. Johnson, 120 
Mo. 209, 303, it was said: “The only question be- 
ing whether the defendant has a subsisting right 
of action by which he can have his right ad- 
judicated.”. A remainderman has’ no such right 
of action while the life tenant is in possession. 

In Northcutt v. Eager, 132 Mo. 265, 278, it was 
said: “In the Colline, etc., Assn. case, as well as 
in Bredell v. Alexander, 8 Mo. App. 110, it was 
held in accordance with the ruling in Benoist v. 
Mussin, 47 Mo. 337, that any adverse claim, 
whether legal or equitable, that might be pres- 
ently asserted by suit against one in possession 
might also be foreclosed by the statutory proceed- 
ing to quiet title. But none of these cases holds 
that a person merely claiming a remainder may 
be required to bring a suit against the life tenant 
whose right to possession the defendant con- 
cedes.* Therefore it was held that a suit to quiet 
title cannot be maintained against one claiming 
only a remainder, who concedes title for life to 
the party in possession. 
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In Tisdale vy. Babcock, 102 Mass. 374, it was 
sought to compel defendant to show cause why 
he should not bring his action to try his title to 
the reai estate described, and he answered by 
disclaiming any present estate or right of entry 
in the premises, conceding that plaintiff has a 
life estate and that defendant claims only as 
remainderman. It was said this was a sufficient 
disclaimer, as it has never been true that a per- 
son having an estate in remainder could main- 
tain an action at law to try his title after the 
termination of a life estate. 

While the Missouri and Massachusetts cases 
show a demurrer and a disclaimer, yet they also 
show that a life tenant has no standing to call 
upon a remainderman to litigate. What then 
would be the position of one in default on a pe- 
tition not averring what is the irterest of a de- 
*“fendant? If he showed an interest afterwards 
that could not have been adjudicated by the pro- 
ceeding, shall he be barred, when that interest 
has become a right to present possession? We 
think he should not, considering that the statute 
was not intended to cover such a case. 


‘ 








ITEMS OF PROFESSIONAL 
INTEREST. 


NOTES OF PROFESSIONAL INTEREST 
FROM CONTINENTAL EUROPE. 


In Russia the courts have been partly reor- 
ganized by an act of 1912, which went into 
effect January 1 (14), 1914. It signifies a re- 
form from the prior situation, but on the 
other hand, it brings matters back to about 
the same point where they were left in 1864, 
when the reforming zeal of Alexander II had 
about burnt itself out. 

According to the act of 1864, the courts were 
divided into what would correspond to our 
courts of record, and justice of the peace 
courts. The justices of the peace were elected 
by the local assemblies, one for each district; 
appeal would lie to a bench of three justices 
of the peace, and a department of the Execu- 
tive Senate acted as a cour de cassation. These 
courts had jurisdiction over misdemeanors, and 
in civil cases up to 500 rubles (about $250). 

During the reaction, which reached its cli- 
max under Alexander III, an Ukas of 1889, 
abolished these justices of the peace, except 
in a few large cities, and men appointed by 
the government, and who also had adminis- 
trative duties to perform, took their places, 
thus making the minor judiciary absolutely 
dependent of the government. 

The act of 1912 has revived the justice of 
the peace courts. The judges thereof are 
elected by the local assemblies for a term of 
three years, and in case of re-election, then 
for a term of six years. In civil cases their 
jurisdiction has been raised to cover cases in- 





volving up to 1,000 rubles. The courts of ap- 
peal are practically as under the act of 1864. 
The qualifications for election are not severe; 
no legal training is required, and property and 
general educational requirements are quite 
reasonable. : 

There is, however, in Russia, still another 
set of courts, the so-called parish courts (rath- 
er village courts) which have jurisdiction in all 
cases arising out of the community owner- 
ship of land governing among the peasants. 
They correspond to similar courts (or assem- 
blies) existing in all of the North European 
countries, as long as community ownership 
prevailed there. Members of the courts are 
all the heads of households having a share 
in the land, and they generally elect one of 
their members as president for each year. 
These courts are mostly governed by the stat- 
utes (by-laws) and customs of the villages, 
and as these vary according to locality, a 
great part of the Russian real estate law finds 
finds itself in a chaotic condition. It was 
originally the intention, by the new act to 
abolish these courts and to transfer their jur- 
isdiction to the new justice of the peace courts 
but local resistance proved itself too strong, 
and the village courts are still in existence. 
They have, however, been reformed to some 
extent, especially in the matter of appeal. The 
first appeal lies to a so-called Superior Village 
Court, consisting of peasants from various 
village courts, with a justice of the peace pre- 
siding. A bench of three justices of the peace 
acts as a cour de cassation. 

While this judicial system appears to be 
very far from the ideal, the consensus of opin- 
ion seems to be that it is the best that could 
have’ been obtained under the peculiar Rus- 
sian conditions, and that in itself it contains 
germs of evolution towards a homogeneous 
judicial system covering the whole realm. 

The new law has, so far, been put into oper- 
ation in ten of the provinces, and will be grad- 
ually extended to the whole country, with the 
exception of a few boundary provinces mainly 
under military law. 


In Croatia, a purely Slavonic country under 
the Hungary crown, attorneys are still ap- 
pointed by the government, and consequently 
more or less independent. The bar of the 
country have long -been contending for a free 
advocature, and have declared themselves 
willing on their side, to submit to the very 
strict requirements as to training, responsi- 
bility and censorship. Practically the whole 
bar is Slav, while the central government is 
rabid Magyar. The latter has proposed a re- 
form, but the main point of it is, a proposed 
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transfer to the notaries of a great deal of the 
business hitherto belonging to the bar, prob- 
ably with a view of lowering the power and 
influence of the advocature. There is an old 
saying to the effect that a badly treated bar 
means a poor administration of justice, and it 
seems as if Croatia is about to become the 
next country to prove the truth thereof. 


A short time ago, the case of the druggist. 
Hopf in Frankfurt a/M was often referred to 
in the newspapers. He was sentenced to 
death. The indictments against him were for 
the murder of his first wife and of his mother, 
and for attempted murder of his children, his 
second and third wives, his father and his 
mother. He was acquitted on the charges of 
murder of his mother and of attempted mur- 
der of his father and mother, but was con- 
victed on all of the other counts. Some of 
Hopf’s crimes consisted in so-called “scien- 
tific’ murder, i. e., murder by means of dead- 
ly bacteria. In other cases, the charge was 
arsenic poisoning; this was particularly the 
case with the mother. The mother’s body had 
been cremated, and nothing was left but the 
ashes; traces of arsenic were found in these. 
But, without considering that there was no 
direct proof that Hopf had administered ar- 
senic to his mother, the fact was plainly 
brought out by the experts that the arsenic 
might have entered the body a long time be- 
fore the death, and have become lodged in 
the bones, and might originally have been 
taken accidentally, or as a part of a legiti- 
mate treatment. 

This case has given rise to some agitation 
against the cremation of corpses, and Land- 
gerichtsdirektor Dr. Heldmann, who presided 
at the trial, is among those advocating that 
this form of disposal of the dead be prohib- 
ited by law. 


Raffaele Baron Garofalo: Criminology. This 
work is the seventh of modern criminalistic 
works translated and published under the au- 
spices of the American Institute of Criminol- 
ogy. The translation has been made from one 
of the French editions of the original, in ac- 
cordance with the wishes of the author. It is 
excellent, and shows that the translator is 
master, not only of the French language, but 
of the subject-matter of the book; his foot- 
notes are often of great value. 

As to the book itself, its critical part could 
hot be better. After Garofalo is through with 
the classic, neo-classic, idealistic school, all of 
which he dubs the juristic school) with their 


theory about man’s absolute free will, allow- ! 








ing him, at any given moment, to choose be- 
tween different expressions thereof in action, 
they undoubtedly stand revealed in their 
nakedness, and do not have a shred left with 
which to cover it. He shows the utter futil- 
ity of the theory about so much crime deserv- 
ing so much punishment, and he is a great 
advocate of the individualization of punish- 
ments. 


But when it comes to the positive part of 
the book, Garofalo’s theories are much less 
satisfactory. They appear to have no solid 
foundation to rest on. One often has the feel- 
ing cf meeting a disciple of St. Augustine or 
of Calvin; the word predestination.is never 
used. but everywhere it lies very near the sur- 
face. Garofalo does not believe in the crimi- 
nal type in its physiologic sense; at least he 
feels that the existence of such a type has 
not been proven. But he practically contends 
that criminality is always inborn, or at best | 
acquired in early youth; and that when once 
it has become immanent in man, it cannot be 
cured or eradicated. For this reason, he does 
not believe in tne existence of the occasional 
or accidental criminal, and the reform of a 
criminal, except perhaps a very young one, he 
considers an impossibility. He justifies pun- 
ishments, by society, as the suppression of 
something inimical to its very life; still, he 
does not in all cases advocate the only ab- 
solutely sure means towards the end, to-wit: 
the death penalty. And this, notwithstanding 
that he is inclined to believe that the pres- 
ent development of civilization may, to a 
great extent, be ascribed to the repeated elim- 
inations of undesirable and unsociable ele- 
ments by means of wholesale executions in 
the good old times. 


Garofalo appears to have been on the crim- 


inal bench for too long a time. He has seen 
the army of recidivists march up before him 
day. after day, and this spectacle has con- 
vinced him, first of the utter futility of al- 
most all punishment administered upon the 
principles governing present penal codes (ex- 
cept the breathing spell given society while 
the criminal is locked up) and secondly, of 
the absolute hopelessness of trying to reform 
a criminal. He does not seem to notice that, 
if all criminals are predestined to remain 
criminal, it is of absolutely no interest upon 
what principle punishment is meted out, as 
long as it, and plenty of it, is administered. 
Death and condemnation to be galley slaves 
for life appear to be the only logical con- 
clusions to be drawn from Garofalo’s argu- 
ment. It is true that in the latter part of his 
book (what is supposed to be the practical 
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part thereof) he does not draw the conse- 
quences of his theories, and by some industry 
it might be possible to show, how Garofalo 
contradicts on almost every page of one part 
of his book, what Garofalo has contended for 
on a corresponding page in another part. It 
all comes, of course, from the usual desire to 
set up a “system,” as it used to be called, or 
advance a “theory,” as appears to be the now 
favored term. it proceeds swimmingly as long 
as you deal with abstract quantities, but the 
moment you are going to apply the theory to 
the facts as they actually exist, the whole 
theory breaks down, or has to be explained 
away, and exceptions made, until the exceptions 
become the rule. And even then it will not 
fit, and absurdities, monstrosities and contra- 
dictions appear at every second step. 


Garofalo believes that during the savage 
and barbaric stages in the development of man, 
the normal man was very much like the crim- 
inal of to-day, and that the modern criminal 
presents a case of pseudo-atavism. He allows 
that the ancient savage and barparian could, 
and that even the modern one can be reformed 
and improved and civilized. But the criminal? 
No, with him it is impossible. And his proof 
he finds in the number of recidivists * * * 
and that, after he himself has shown that with 
the present penal laws and their administra- 
tion, recidivism is almost a necessity. In oth- 
er words, he shows that present methods do 
not reform criminals, and are unfit to reform 
them; and from this failure of accomplishing 
the thing desired by unfit means, he draws the 
conclusion: ergo, the thing cannot be done. 


We prefer to agree with the Scriptures: 
An evil tree can bear but evil fruit. You 
have not a free will to be a good man at 12 
o'clock, an evil one at two, and again to be 
good at four. But the gardener who interceded 
for the tree which has been ordered cut down, 
and prayed to be allowed to dig and manure 
around it, in order to try to make it bear good 
fruit * * * that gardener was a much bet- 
ter psychologist than is our author. And a 
much safer penologist also; if Garofalo had 
his way, we might all be in the Bastille, before 
the year is up. 


Notwithstanding our disagreement with the 
author's theories, we would recommend all 
lawyers to read the book. It is very well 
written, and very lucid, and it is a well known 
fact that you can learn more from those with 
whom you disagree, than from those whose de- 
liverances you answer by a succession of 
amens. AXEL TEISEN. 


Philadelphia, Pa. 





BOOK REVIEWS. 


BLACK ON BANKRUPTCY. 

Mr. Henry Campbell Black presents a treatise 
on the Law and Practice of Bankruptcy under 
the act of Congress of 1898, which is based up- 
on a critical analysis of the statute, both in it- 
self and in comparison with the earlier acts on 
the same subject. 

The aim of the author has been to give such 
a review of the bankruptcy law as would prove 
valuable to members of the profession, to judges 
of state and federal courts and to referees and 
trustees in bankruptcy. To this end there is 
given discussion of all steps in a bankruptcy 
proceeding, and all the authorities found in de- 
cision of the courts. 

It is pointed out that during the past year 
the Supreme Court has handed down a large 
number of important rulings and these have 
helped to further crystalize the law and prac- 
tice of bankruptcy into something like a sys- 
tem well defined in its various parts. 

The plan upon which this book proceeds is 
logical, and the text is clear and succinct. There 
being apparently exhaustive citation of cases, 
and the book should prove a very practical aid 
in the direction intended. 

The single volume is in bible paper, making 
its 1,800 pages come well within the size of an 
ordinary law book, while its binding of law 
buckram, makes it substantial and durable. This 
volume comes from the well known book house 
of Vernon Law Book Co., Kansas City, Mo, 
1914. 








HUMOR OF THE LAW. 





Waiter—Have you tried our turtle soup, sir? 

Diner—yYes, I have tried it, and my decision is 
that the turtle has proved an alibi!—Sydney 
Bulletin. 





Magistrate—And what was the prisoner do- 
ing? 

Constable—’E were ‘aving a very ’eated argu- 
ment with a cab driver, yer worship. 

Magistrate—But that doesn’t prove he was 
drunk. 

Constable 
er there, yer worship. 


Ah! But there worn’t no cab driv- 
London Opinion. 











A small town in Mississippi passed a law that 
no wheelbarrows should be allowed on the side- 
walks in the business portion of the city. Soon 
after the law was passed, one Saturday, which 
is the busiest day of the week, while the streets 
were crowded, a negro came along the main 
street trundling a wheelbarrow filled with gro- 
eeries. The city marshal stopped him, telling 
him he was under arrest for pushing his wheel- 
barrow on the street. The negro leoked at the 
officer for a moment, and then picking up his 
little girl, who was walking by his side, he 
placed her upon the top of the groceries, and, 
turning to the officer, said: 

“Go on, white man. Dis here ain’t no wheel- 
barrow. Dis is a baby carriage.” 
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WEEKLY DIGEST. 





Weekly Digest of All the Current Opinions ef 
All the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 








Arizona ........-..------++---++- <iisenpssiiactbskeshinepitpcaenaanaaaal 72 

California........ 5, 11, 18, 19, 22, 30, 31, 34, 35, 65, 
57, 89, 90. 

Connecticut.........-.... , x xicthieetckeion 65, 68, 81 

Delaware ............---- 

Georgia 

Idaho 

Indiana . 

Towa .....-.----------------- - 

IN ccecsiendnchosivs spdeccnSuicaieniapbnsndonhits shedgebizensiiad 26, 42, 85 

Maryland 

Massachusetts 

Michigan............ 4 

NOIR. 5... .sscncscnecasssiessite ...1, 14, 27, 32, 41, 44, 87 

Missouri 51, 64, 71, 73, 78, 79, 88, 86, 89, 91 

Montana <aavsthddeshéhssaeuncannpiccsniondecatambbadips tegaaanenae 29 

New York........6, 8, 9, 15, 16, 21, 23, 24, 25, 28, 39, 


40, 47, 50, 66, 67, 70, 75. 








North Carolina ............ nnbetienciasacacapintglbaaam 63 
I, nn, sicescnccsccncnsnsnnsactensbasdanncasteseostektndiauebeads 7, 69 
Oregon ..........-------.-- piscaeniniaes ; Ladiaticn sit pctent 
South Dakota ...............----- ..52 
NT oa cnsesnndcnnnititteninccendsedaspaneensponeeseenenseisemaiasanl 59 
Vermont 46, 82 
Washington..................... niaatiintotemam 17, 43, 48, 53, 56 
II asi. sic sncs.nnsncn sn -snvesesnsonecnegensenenqeats 33, 38, 49 

1. Bankruptey—Preference. — A garnishment 


lien cannot be tacked to the lien of execution 
issued on a judgment against defendant, and 
levied upon the indebtedness owing the gar- 
nishee, so as to make out the four-month period 
specified by Bankruptcy Act.—Marsh vy. Wilson 
Bros., Minn., 144 N. W. 959. 

2. Banks and Banking—Negotiable Instru- 
ments Law.—Prior to the Negotiable Instru- 
ments Act a bank could not appropriate de- 
posits to the payment of notes made payable 
at the bank without a check or order; but Ne- 
gotiable Instruments Act expressly declares a 
note payable at a bank to be itself an order on 
the bank to pay it out of the maker’s funds on 
deposit.—Brown v. First Nat. Bank, Mass., 103 
N. E. 780. 

3._—_Notice.—Where municipal securities are 
payable at a bank, the bank, in paying them, 
is not put on inquiry as to their validity by the 
same facts that would put an intended purchaser 
of them on inquiry; and hence a banker, having 
no interest. in the matter, who pays out money 
belonging to a municipality on the fraudulent 
order of the municipal treasurer, who was au- 
thorized to draw on its funds, is not liable, 
though it was to discharge a yoid note.—City of 
Newburyport v. First National Bank, Mass., 103 
N. E. 782. 

4. Breach of Marriage Promise—Considera- 
tion Where defendant, in an action for breach 
of marriage promise and seduction denies the 
promise and claim that, if made, it was void 
because based on an immoral consideration, a 
charge that if the promise rested on the con- 
sideration that plaintiff would submit to de- 
fendant, the consideration was void, while if 
there was a promise of marriage prior to any 
improper relations between the parties, plain- 





tiff could recover, was proper.—Jaskolski v. 
Vorawski, Mich., 144 N. W. 865. 

5. Brokers—Revocation of Agency.—A wprok- 
er’s agency, not specifying its duration, may 
be terminated at will, subject only to the ordi- 
nary requirements of good faith.—Ernst v, 
Ganahl, Cal., 137 Pac. 256. 


6. Setting: Off Accounts.—As between a 
broker and customer, where a broker carries 
two accounts for the same customer and one 
shows a loss and the other a profit, the broker 
may, in making settlement, set off a profit in 
one against a loss in the other.—Miller v. 
Schloss, 144 N. Y. Supp. 996. 


7. Chattel Mortgages—Prior Mortgage.—On 
voluntary payment of a chattel mortgage, a sec- 
ond mortgage on the same property becomes a 
first lien thereon.—Ackerman v. C. C. Chapell 
Hardware Co., Okla., 137 Pac. 349. 


8. Contracts — Consideration. — Where a 
creditor has been compelled to accept stock in 
full settlement of an indebtedness, a moral obli- 
gation survives which is a sufficient considera- 
tion for a subsequent promise to pay the de- 
ficiency; but, where such stock is accept-:d in 
voluntary proceedings or compromise, no such 
obligaticn survives.—Straus v. Cunningham, 144 
N. Y. Supp. 1014. 

9. Executed.—While an assignment by the 
owner of his interest in bonds with a tacit un- 
derstanding that he would not prosecute a 
broker who had wrongfully pledged the bonds, 
and in whose interest the assignment was made, 
was illegal, it will not be disturbed after being 
fully executed.—Eno vy. Sage, 144 N. Y. Supp. 
1062. 


10. Corporations—By-Laws.—A by-law of a 
private corporation should not conflict with the 
statute or charter nor with the vested rights 
of stockholders and must operate equally on all 
of the class it is intended to govern.—Griffith 
vy. Klamath Water Users’ Ass’n., Ore., 137 Pac. 
226. 

2. Change of Name.—A change in the 
name of a corporation was not a “change of or- 
ganization,” within the Illinois statute requir- 
ing the publication of notice of “changes of or- 
ganization.”—Cellulose Package Mfg. Co. v. Cal- 
houn, Cal., 137 Pac., 238. 

12. _——Estoppel.—Where bankers, in discount- 
ing a note dealt with a corporation, the organi- 
zation of which had not been fully completed, 
they were estopped to deny its corporate exist- 
ence for the purpose of charging the members 
as partners.—Lockwood v. Wynkoop, Mich., 144 
N. W. 846. 

13. Insolvency.—A sale by an _ insolvent 
corporation, made in good faith and for a val- 
uable consideration, which is uscd to pay cred- 
itors, is not void and in fraud of other credi- 
tors.—Haight v. Simth, Mich., 144 N. W. 830. 

14, Parties to Action.—Since unissued cor- 
porate stock belongs to the corporation, the 
corporation is a proper party plaintiff, where 
directors breach their trust by a wrongful is- 
suance of such stock to themselves.—Hoffman 
— Truck Co. v. Erickson, Minn., 144 N. W. 

















15. Promoters.—Promoters of a _ railroad 
corporation, who entered into a —— to 
fraudulently subscribe, pay in, and withdraw 
money required by the statute to obtain a cer- 
tificate of public necessity without which noth- 
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ing contemplated by the corporation could be 
done, held liable in an action by the receiver of 
the corporation for breach of duty as directors 
to account, though they did not become direc- 
tors until after the money was paid in and the 
resolution for its withdrawal nad been adopted, 
and though others participated in the matter.— 
Gray v. Heinze, 144 N. Y. Supp. 1045. 


16. Stockholders. — A stockholder who 
pledges his stock as security for hotes executed 
by him for corporate debts, and deposits it in 
a voting trust with a representative of creditors, 
may not maintain action against the latter for 
mismanagement of the corporation, resulting in 
injury to it, and incidentally depreciating the 
value of the stock.—Milliken v. McGarrah, 144 
N. Y. Supp. 964. 


17. Criminal Law—Attempted Flight.—The 
attempt of a party, immediately following the 
commission of a crime, to leave the jurisdiction 
is competent to show a guilty knowledge, and is 
received as a qualified admission of guilt; its 
weight being for the jury.—State vy. Pettit, 
Wash., 137 Pac. 335. 


18. Evidence.—Where the testimony of a 
witness called by accused was not unfavorable 
but simply failed to come up to accused’s ex- 
pectations, accused is not entitled to prove that 
the witness made contrary statements out of 
court.—People v. Kawasaki, Cal., 137 Pac. 287. 


19. Photographs.—Where the defense was 
mistaken identity, two group photographs, in- 
cluding defendant, were properly admitted in 
corroboration of a. witness whese testimony as 
to identity was attacked on cross-examination, 
where the witness on redirect examination tes- 
tified that shortly after the homicide he was 
shown the photographs and identified accused 
as one of the persons who had participated in 
oe killing.—People v. Ong Git, Cal., 137 Pac. 
283. 











20. Customs and Usages — Contradicting 
Writing.—Custom cannot be relied on to show 
an agreement to furnish a certificate that barley 
sold is of a certain quality, in contradiction of 
contract making payment and delivery depend- 
ent covenants.—Barnard & Bunker v. Houser, 
Ore., 137 Pac. 227. 

21. Divorece—Res Judicata.—Where, pursuant 
to Code, a co-respondent appears and contests 
the allegation of adultery made against him 
or has been duly placed in default on the trial 
of such issues, the adjudication therein is bind- 
ing on him in a subsequent action for aliena- 
tion of affections.—Hendrick y. Biggar, N. Y., 
103 N. E. 763. 

22. Easements—Prescription.—Where defend- 
ant paid a valuable consideration for a way, his 
use, pursuant to the agreement between him- 
self and other land-owners, under a claim of 
right, and adverse to the owners of the land 
over which it extended, and continued for the 
prescriptive period, ripened into an easement 
by prescription.—Myers v. Berven, Cal., 137 Pac. 

23. Eminent Domain—Abutting Owner.—An 
abutting owner who did not own the fee, which 
was vested in the city, held not entitled to corn- 
pensation where the city allowed a street to be 
used for a subway.—Lincoln Safe Deposit Co. 
v. City of New York, N. Y., 103 N. E. 768. 

24. Easement.—An easement for a tunnel 

under plaintiff’s land, 200 feet below the sur- 
face, held not an incumbrance within the law 
prohibiting trustees from loaning money on in- 
cumbered real estate, and the owners are not 
entitled, upon the condemnation of the ease- 
ment, to an award for damages to the market- 
ability of their title—In re Tunnei St. in City 
of New York, 144 N. Y. Supp. 1002. 
25. One public use.—Land once acquired 
for public use cannot ordinarily be condemned 
for another public use, unless the intention of 
the Legislature that lands shall be so taken is 
shown by express terms or necessary implica- 
tion.—In re University Ave. in City: of Rochester, 
144 N. Y. Supp. 1086. 

26. Equity—Mutual Mistake.—The phrase 
“mutual mistake,” as used in equity, means a 
mistake cominon to all the parties to a written 
instrument, and usually relates to a mistake 
concerning the contents or legal effects of the 
instrument.—Tarbox v. Tarbox, Me., 89 Atl. 194. 














27. Exchange of Property—False Representa. 
tions.— Representations that a bank was not in- 
debted, and that its shares of stock were of qa 
certain value, held to relate to a material fact, 
and not to be mere trade talk, when made by 
the president and general manager of the bank 
to procure a deal whereby bank stock was 
traded for land.—Ludowese v. Amidon, Minn, 
144 N. W. 965. 


28. Executors and Administrators—Action 
by.—An executrix cannot maintain an action in 
her representative capacity for the _ price of 
goods which belonged to testatcr at his death, 
but which were subsequently sold by the execu- 
trix, but must su2 as an individual.—Ehrman y, 
Bassett, 144 N. Y. Supp. 976. 

29. Appointment.—It is the policy of the 
law that intestate’s widow shall control in 
limine the administration of his estate, and she 
may either administer it herself, or nominate 
a competent person to do so.—In re Blackburn's 
Estate, Mont., 137 Pac. 381. : 

30. Fraud—Reliance Upon.—To entitle a per- 
son to redress because of a false representa- 
tion, it is not enough to show that it was ma- 
terial, known by the maker to be false, and 
made with the intent to deceive, but it must be 
shown that it actually misled and deceived the 
party complaining.—Maxon-Nowlin Co. y. Nors- 
wing, Cal., 137 Pac. 240. 

31. Fraudulent Conveyances — Judgment.— 
The allowance of a claim against a decedent's 
estate has the effect of a judgment, and the 
claimant may, by reason thereof, maintain an 
action to set aside fraudulent transfers made by 
decedent and to subject the property to the 
satisfaction of the judgment.—Scholle v. Fin- 
nell, Cal., 137 Pac. 241. 

32. Garnishment—Inchoate Lien.—Garnish- 
ment gives the creditor nothing more than an 
inchoate lien.—Marsh y. Wilson Bros. Minn., 144 
N. W. 959. 

33. Property Subject to.—A bank, which 
agreed to honor certain checks drawn by the 
principal debtor, held not indebted to him, so 
that it was subject to garnishment.—McKenna 
v. Citizen’s State Bank, Wis., 144 N. W. 991. 

34. Homicide—Implied Malice.—Malice will 
be implied when one deliberately and unneces- 
sarily discharges a gun into a crowd of people 
with utter disregard of the consequences, though 
he had no malice against the particular person 
shot or anyone else in the crowd.—People. v. 
Stein, Cal., 137 Pac. 271. 

35. Instructions.—Where the evidence was 
such that accused could only have been found 
guilty of murder or acquitted, and the sole de- 
fense was mistaken identity, the refusal of re- 
quested charges on manslaughter was proper— 
People v. Ong Gil, Cal., 137 Pac. 283. . 

36. Motive.—The showing of a_ motive, 
while not indispensable, is important anc tends 
towards guilt, where defendant denies the act. 
—People v. Macgregor, Mich., 144 N. W. 869. 

37. Injunction—Labor Strike.—Equity has 
jurisdiction during a strike to restrain peaceful 
picketing by a labor organization.—In re Lan- 
gell, Mich., 144 N. W. 

38. Insurance—Estopel.—Where an _ insurer 
by its course of conduct induced the insured to 
believe that strict compliance with the provi- 
sions for payment of the premiums would not 
be insisted upon, it cannot declare a forfeiture 
for failure of the insured to pay premiums on 
timé.—Fugina v. Northwestern Nat. Life Ins. 
Co., Wis., 144 N. W. 989. 

39. Judgment—Pleadings.—A prayer for re- 
lief is never conclusive, but the pleader is en- 
titled to such relief as the evidence under the 
pleading represents.—Gray v. Heinze, 144 AW. Y. 
Supp. 1045. ; 

49. Landlord and Tenant—Quiet Enjoyment. 
—If the landlord’s covenant for quiet enjoy- 
ment was made in consideration of a tenant's 
covenant to pay rent in advance, the tenant, 
after failing to pay rent in advance, cannot re- 
cover damages for eviction upon the covenant 
of quiet enjoyment.—Meyer v. Schulte, 144 N. 
Y. Supp. 1628. 

41. Termination of Lease.—Upon termina- 
tion of lease for conditions broken, the lessor 
may recover rent previously due, but cannot, in 
absence of an express agreement, recover rents 
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subsequently to become due.—Galbraith  v. 
Wood, Minn., 144 N. W. 945. 


42. Mandamus — Inspection of Records.— 
Though stockholder’s motive does not affect his 
right to copy a list of the stockholders from the 


corporate records, his purpose may be so vex- 
‘aticus or unlawful that the court will decline 
to enforce such right by mandamus.—Withing- 
ton v. Bradley, Me., 89 Atl. 201. 

43. Master and Servant—Assumption of Risk. 
—Where an employee used a ladder daily for 
more than a year and a half before the acci- 


dent, so that he was acquainted with all of the 
defects therein, he assumed any risk of injury 
from a rung in the ladder being out.—Dahl v. 
Puget | ee Iron & Steel Works, Wash., 137 
Pac. 315. 


44..—_Concurrent Negligence.—Where a city 
is negligent in making use of hydraulie jacks 
in bridge construction, the fact that the negli- 
gence of a fellow servant in adjusting them 
combines therewith and causes plaintiff’s injury 
will not relieve the city from liability.—Schultz 
v. City of St. Paul, Minn., 144 N. W. 955. 


45. Factory Act.—Where an employee in a 
machine shop was injured by his hand slipping 
from a lever into cogwheels left unguarded in 
violation of Safety Factory Act, the proximate 
eause of the injury was the absence of guards 
and not the slipping of the hand.—Cincinnati, H. 
& D. Ry. Co. vy. Armuth, Ind., 103 N. E. 788. 

46. Incompetent Fellow Servant.—An em- 
ployer is liable to an employee for injuries re- 
sulting from failure to exercise reasonable care 
in selecting coemployees, or from retaining co- 
employees after he knows or by the exercise of 
reasonable care might know, of their incom- 
petency.—Griffin vy. Boston & M. R. R., Vt., 89 
Atl. 220. 

47. Proximate Cause.—Where a_ servant 
not engaged in operating a printing press 
slipped and was injured when his arm passed 
within its unguarded frame, the absence of the 
guard was the proximate cause of the injury.— 
a v. Carey Printing Co., 144 N. Y. Supp. 
1076. 

48. Respondeat Superior.—Where the man- 
ager of defendant’s business in attempting to 
collect payment for goods which he believed a 
customer had taken became abusive, and, when 
tola to go away, assaulted the customer, held, 
that the assault was not within the scope of his 
employment.—Matsuda v. Hammond, Wash., 137 
Pac. 328. 

49, Unforeseen Accident.—Decedent was 
killed, while felling a large maple, by being 
struck by a birch which stood 44 feet distant 
but was bent away from decedent by the fall of 
the maple and broke off on its recoil and was 
thrown bodily upon decedent. Held, that the ac- 
cident was so unusual that it could not have 
been anticipated, so that his employer was not 
bound to warn him against the danger.—Dvrella 
v. Connor Land & Lumber Co., Wis., 144 N. W. 
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50. Mechanics’ Lien—Architect.—While an 
architect is not entitled to a mechanic’s lien for 
drawing plans alone, yet when he both draws 
plans and superintends construction he is en- 
titled to a lien for the value of both plans and 
superintendence. — Spannahke y. Mountain 
Const. Co., 144 N. Y. Supp. 968. 

51. Mortgages—Assumption of Debt.—Where 
mortgaged property is conveyed to one who as- 
sumes the mortgage debt, the grantee becomes 
the pvincipal and the mortgagor and grantor 
his surety.—Greer v. Orchard, Mo., 161 S. W. 875. 

52. Notice.—One who purchased land on 
which mortgage was foreclosed with knowledge 
of rights of junior mortgagee, not a party to 
the foreclosure suit. held to make improve- 
ments at his peril.—Froelich v. Swafford, S. D., 
144 N. W. 925. 

53. Municipal Corporations—Elevated Road. 
—An ordinance for the acquisition of property 
for an elevated road and for its construction 
and for the establishment of a street on the 
surface provides for two separate improve- 
ments, and the cost of one improvement cannot 
be assessed against property not benefited 
thereby but benefited by the other improvement. 
—In re West Wheeler St. in City of Seattle, 
Wash., 137 Pac. 303. 








54..—_Ordinary Care.—If by the exercise of 
ordinary care a traveler in a public street would 
have observed an excavation and avoided the 
accident, he could not recover.—Neely v. Peo- 
ple’s Ry. Co., Del., 89 Atl. 211. 


55. Navigable Waters — Navigability. — 
Whether or not a stream is “navigable” is, in 
the absence of a legislative declaration, deter- 
minable by its practical utility for navigation 
during ordinary stages of water at any par- 
ticular time.—City and County of San Francis- 
co vy. Main, Cal., 137 Pac. 281. 


56. Navigability—Where a creek has, dur- 
ing recurring spring freshets, sufficient water 
to float shingles and other forest products, it is 
a floatable stream and may be used as such; 
the fact that artificial obstructions had to be 
removed not affecting its navigability.—Fort- 
com Shingle Co: v. Skagland,- Wash., 137 Pac. 

4, 





57. Negligence—Forgetfulness. — Forgetful- 
ness of a known danger will not always defeat 
a recovery by one injured; to forget not being 
negligence, unless it shows want of ordinary 
care.—Roseberry v. Edward F. Niehaus & Co., 
Cal., 1387 Pac. 232. 

58. Last Clear Chance.—The last’ clear 
chance doctrine only applies where plaintiff 
has himself been negligent and defendant failed 
to take advantage of a subsequently occurring 
opportunity to avoid the injury.—Hartlage v. 
Louisville N. Ry. & Lighting Co., Ind., 10 
N. E. 737. 

59. Rescue.—A young boy would not be 
guilty of contributory negligence in jumping 
into a pond to save his younger brother from 
drowning, having acted in an emergency.— 
da vy. City of Chattanooga, Tenn., 161 S. W. 








60. Res ipsa loquitur.—Where a pedestrian 
is struck by a falling cornice, the doctrine of 
res ipsa loquitur places upon the owner of the 
building the burden of establishing his freedom 
a Se ateearaaetin ieee v. Sweet, Iowa, 144 N. 
W. 615. 





61. Nuisance—Punpresture.—A public muis- 
ance or a purpresture is generally a matter to 
be redressed only by appropriate judicial action 
at the instance of the public authorities.—Cur- 
—~ v. Charlevoix Golf Ass’n, Mich., 144 N. W. 
818. 

62. Partnership—Farmers’ Union.—Members 
of farmers’ union, one of whom under a contract 
with the union managed a merchandise store on 
its behalf, held not partners, so that the other 
members were not liable to contribute for ser- 
vices and expenditures by him.—McDonald v. 
Fleming, Mich., 144 N. W. 519. 

63. Joint Venture.—An agreement to share 
the gross returns of a joint venture merely cre- 
ates a debt and not a joint proprietorship in 
the profits, and hence does not constitute a part- 
nership.—Buie vy. Kennedy, N. C., 80 S. E. 4465. 

64,-—_Land.— While a partnership cannot hold 
the legal title to land, yet equity recognizes 
the right of the firm in partnership land, and a 
surviving partner has an equitable estate in 
the land and the right to treat it as personalty 
in order to wind up the affairs of the firm, 
though after the partnership demands are sat- 
isfied the surplus is treated as real estate.— 
Armor v. Frey, Mo., 161 S. W., 829 


65. Perpetuities—Vesting of Remainder.—A 
provision giving property in trust for a daugh- 
ter for life, and at her death to pay over the 
same to her issue, but, if she left none surviv- 
ing, then to testator’s heirs at law, did not vio- 
late the statute against perpetuities; the re- 
mainders over vesting at testator’s death, 
though defeasible in the contingency named,— 
Allen vy. Almy, Conn., 89 Atl. 205. 

66. Pledges—Subpledgee.—One who deposited 
bonds with a brokerage firm as margins could, 
upon paying to the firm any balance due on ac- 
count, recover such bonds from it subject to the 
prior claims of one who had in good faith loaned 
money to the brokers thereon.—Eno vy. Sage, 144 
N. Y. Supp. 1062. 

67. Principal and Agent—Contract.—Where a 
contract making defendant plaintiff’s sales 
agent merely provided that plaintiff should es- 
tablish no other dealer in the city of defend- 
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ant’s residence, that stipulation did not pre- 
clude plaintiff from making sales direct to cus- 
tomers.—White Co. v. White Motor Co., 144 N. 
Y. Supp. 960. 


68. Principal and Surety—Conditional Deliv- 
ery.—Where defendant signs a bond and deliv- 
ers it to the principal on condition that an ad- 
ditional surety be obtained, and the bond is de- 
livered without obtaining a second surety, the 
defendant will not be liable-—Union Pac. Tea 
Co. v. Dick, Conn., 89 Atl. 204. 


69. Railroads—Res Ipsa  Loquitur.—Negli- 
gence will not be presumed from the mere kill- 
ing of trespassing animals, where the accident 
is as consistent with the presumption that it is 
unavoidable as it is with negligence.—St. Louis 
& S. F. R. Co. v. Smith, Okla., 137 Pac. 357. 


70.. Res Ipsa Loquitur.—The doctrine of 
res ipsa loquitur does not apply in an action 
against a railroad for death of an engineer from 
derailment of his train.—Curtis v. New York, 
N. H. & H. R. Co., 144 N. Y. Supp. 1007. 

71.- Statute of Limitations.—Where a city 
acquires title to a street by limitations, and a 
rai road company, with the city’s consent, ap- 
propriates such street for its tracks, the former 
owner of the street cannot recover compensa- 
tion from the railroad company for such appro- 
priation.—Quinn v. St. Louis & S. F. Co., 
Mo., 161 S. W. 820. 

72. Rape—Burden of Proof.—To support a 
conviction for rape, the state must show by com- 
petent evidence material allegation in the infor- 
mation, and every fact essential to the crime, 
including the fact that prosecutrix was not the 
wife of accused at the date of the offense.— 
Lenord y. State, Ariz., 137 Pac. 412. 

73. Variance.—Where the petition stated 
a cause of action for damages for an assault 
with intent to rape, and the evidence merely 
tended to establish Pi simple assault, the vari- 
ance was immaterial.—Marts v. Powell, Mo. 

S. W. 871. ~ 

74. Reformation of Instruments—Mutual Mis- 
take.—To warrant the reformation of an instru- 
ment, it must appear that it was executed under 
a common mistake, and a mistake of a single 
party is no ground for reformation, although it 
may be ground for rescission.—Hesson y. Hes- 
son, Md., 89 Atl. 107. 

75. Sales—Conditional Sale.—in case of a con- 
ditional sale, an action for breach of warranty 
cannot be maintained in the absence of statute 
until the price is paid and title has fully passed. 
sane B. Shearer Co. y. Kakoulis, 144 N. Y. Supp. 

ade 

76. Conditional Sales.—Conditional sale 
contracts between manufacturers and retailers 
will be so construed as to protect a consumer 
buying from the retailer without notice of the 
terms of such contracts.—Trousdale v. Winona 
Wagon Co., Idaho, 137 Pac. 372. 

77. Executory Contract.—An executory con- 
tract for the sale of an automobile truck was 
none the less valid and binding on the buyer 
because the seller did not own the truck at the 
time of the sale.—Meyer y. Shapton, Mich., 144 
N. W. 887. 

78. Subrogation—Accommodation Indorser.— 
Where an accommodation indorser, after a note 
was dishonored, paid it, and subsequently the 
note was again paid by the maker, the indorser 
was subrogated to the rights of the maker, and 
could recover from the payee the amount so 
paid by the maker.—Havlin vy. Continental Nat. 
Bank of St. Louis, Mo., 161 S. W. 741. 

79. Tenancy in Common—Improvements.— 
Where a tenant in common in possession places 
improvements on the land in good faith, he is 
entitled to an allowance upon partition for 
such sum as may be equal to the increase in the 
value of the land by reason. of the improve- 
ments.—Armor v. Jester, Mo., 161 S. W. 839. 
80. Trade-Marks and Trade-Names—Injunc- 
tion.— Where complainant was not entitled to 
the exclusive use of the words “yellow special” 
in connection with the sale of oleomargarine, 
he was not entitled to restrain defendant’s sim- 
ilar use of the words, where he did not use them 
to mislead the public to believe that his goods 
were the same as those sold by complainant.— 
Smith v. Library Tea Co., Mich., 144 N. W. 489. 























81. Unfair Competition.—The catch phrase 
“send it to Oxy,’’ registered under the statute 
and used by plaintiff in advertising his business 
of cutting and welding metals by the so-called 
Oxy-Acetylene of Oxy-Carbide process, so that 
he was generally known as “Oxy,” while not a 
technical trade-mark, held a distinctive form of 
advertisement entitling him in equity, as well 
as under the statute, to protection against un- 
fair appropriation of it by a competitor.—Kim- 
ball v. Hall, Conn., 89 Atl. 166. 


82. Treaties—Municipal Law.—Treaties con- 
ferring rights upon the subjects of a foreign na- 
tion partake of the nature of municipal law, 
and will be treated and construed as a statute, 
if the right can be enforced by the court, and 
the treaty prescribes a rule for its determina- 
tion.— Bondi v. Mackay, Vt., 89 Atl. 228. 


83. Trusts—Cestui que Trust.—A cestui que 
trust who is entitled to a conveyance may direct 
that it be made to another so as ‘to pass his 
whole inerest in the property.—Boothe y. Cheek, 
Mo., 161 S. W. 791. 

84. Costs.—The costs of a suit by a trustee 
to determine the rights of conflicting interests 
in the trust estate and for directions as to final 
distribution of the estate are properly charge- 
able against the trust estate.—Cotten v. Tyson, 
Md., 89 Atl. 113. 

85. Estoppel.—If a person assumes to act 
as trustee, and, having received money in that 
character, misapplies it, he is accountable and 
cannot defend by showing that he was _ not 
legally a trustee, or that when he committed the 
breach he did not know who his cestui que 
trust was.—Tarbox v. Tarbox, Me., 89 Atl. 194. 

86. Resulting Trust—Where a widow with 
minor children assumed to deal with the per- 
sonal estate of her deceased husband as her own 
and invested it in real estate in her own name, 
there was a resulting trust in the property so 
purchased in favor of the children, whose money 
was so used, and in such ratable proportion to 
each has each contributed to the purchase mon- 
ey.—Hynds v. Hynds, Mo., 161 S. W. 812. 

87. Wendor and Purchaser—Confidential Re- 
lations.— Where a mother received a conveyance 
of land, which her son had vrocured by misrep- 
resentations, without making inquiries of the 
tenant of the former owner, or of such owner, 
she was chargeable with knowledge of such 
misrepresentations.—Ludowese v. Amidon, 
Minn., 144 N. W. 965. 

88. Possession as Notice.—Adverse posses- 
sion of land is notice of whatever facts in refer- 
ence to the title would be developed by inquiry 
of the person in possession.—Coursey v. Cour- 
sey, Ga., 80 S. E. 462. 

89. Reservation.—Where plaintiff's prede- 
cessor in title reserved right of way across 
plaintiff’s land, plaintiff is charged with knowl- 
edge of the reservation, even though his deed, 
which was not directly from the original source 
of title, contained no mention of the reservation; 
the reservation being in an instrument in plain- 
tiff’s chain of title—Myers v. Berven, Cal., 137 
Pac. 260. 

90. Time of Performance.—The vendor be- 
ing unable to make good title, if at all, till long 
after the time stipulated in the contract, and 
after the purchaser had declared the contract at 
an end, and demanded retury of the deposit, it 
was unnecesary for the purchaser to tender bal- 
ance of purchase money.—Reed vy. Witcher, 
Col., 137 Pac. 294. 

91. Wills—Confidential Relation.—The confi- 
dential relation between son and father held to 
impose on him the burden of overcoming the 
prima facie case that the will was executed 
through his undue influence.—Wendling v. Bow- 
den, Mo., 161 S. W. 774. : 

92. Construction.—A will giving all the 
property to testator’s wife for her use during 
her life, and at her death to others all that given 
to her, “or so much thereof as may then remain 
unexpended,” gives her the right to use from the 
corpus.—Chamberlain y. Husel, Mich., 144 N. W. 





























93. Devise.—In case of doubt on the ques- 
tion whether a devise is of the fee or of a lesser 
estate, the law favors the fee.—Putbrees Vv. 
James, Iowa, 144 N. W. 607. 
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